Edward Mac-Culloch, of Auchinguil, - - Appellant. 


Janet Mac-Culloch, Wife of the ſaid Edward, Reſpondent: 


The Reſpondent's C A S E. 


OHN Mec-Cullech deceaſed, the Reſpondent's Father, poſſeſſed an Eftate in the County of Gallnvay, which enabled him 
to give his Children an Education equal to any in that Part, th it was not ſufficient to afford large Portions to a Num- 
ber of younger Children. "The Appellant's Father, his firſt Couſin, poſſeſſed an Eftate in the ſame County, Part where- 


of he ſettled on the Appellant his ſecond Son. The Appellant and Reſpondent from their near Relation, and / frequent In- 
tercourſe between the Families, were inted from their earlieſt Infancy.— The Appellant, after his Father's Death, 
reſided at the Houſe of his Siſter, the Wife of 


7 r. Mac · Culloc h of Ardtuall, and the Reſpondent having been invited to live 
there, as a Friend and Companion of Mrs. Auc-Qulloch, and to aſſiſt her in the Care and Education of her Children, their 


Acquaintance begun at an early Period of Life, improved by Degrees into a ſincere and mutual Love and Affection; and in 


conſequence of the Appellant's moſt ſerious and repeated Addreſſes a Marriage was privately concluded between them in March 


1750, when they were both paſt thirty Years of Age. But as the Appellant's Eſtate was inconſiderable, and he had no Houſe in 
which his Family could reſide, and had then a Dependance on ſome Friends who might be diſpleaſed at a Match which brought 
him very little additional Fortune, it was judged proper to conceal the Marriage for ſome Time from their Relations. On 
this Account the Solemnization of the Marriage, according to the Forms of the Church, was not performed, and was judged 
unneceſſary, as People of their Age and Experience were not ignorant that by the Law and Uſage of Scotland a Marriage may 
be valid by the Adds of the Parties notwithſtanding the Omiſſion of this Ceremony. From this Period the Appellant and 
Reſpondent living in the ſame Family, cohabited together privately as Huſband and Wife ; but the Reſpondent ſoon proving with 
Child, it was thought 1 ſhe ſhould remove from thence to her Mother's Houſe at Clary, where the Appellant continued 
for ſome Time to viſit her, and was received by her Mother and Siſters as her Huſband, tho“ the Marriage was not publickly 
divulged.—In the Month of Oober thereafter, when the Reſpondent was upwards of fix Months gone with Child, it was 
agreed ſhe ſhould remove from Clary to the Ie of Man, where ſhe might privately lie-in.—Accordingly the Appellant accom- 


nied the Reſpondent thither, and —— their Reſidence in the Town of Peeltoun, they lived and cohabited together as 
Huſband and Wife publickly, at Bed and 


ard, for fix Months Here the Reſpondent was treated by the Appellant with re- 
markable Affection and Tenderneſs ; ſhe was viſited at his Defire by the beſt Company in that Part; was attended and delivered 


by a Midwife called by him; and the Child was baptized by the Miniſter of the Pariſh: And on all theſe Occaſions the Appel- 
lant ated and appeared as the Reſpondent's Huſband, —After her Recovery ſhe returned with the Appellant to her Mother's 
Houſe at Clary, where it was agreed ſhe ſhould reſide for ſome Time till the Appellant ſhould build a Houſe on his own Eſtate 
of Auchinguill,— Here the Appellant made frequent Viſits for ſome Time, and was received and entertained in the Family as the 
Reſpondent's Huſband, —The Marriage was now not only known to the Appellant's and Reſpondent's neareſt Friends, but 
being publickly ſpoke off and believed, the Appellant received the Congratulations of his Friends and Acquaintance on that 
Occation, —Tbe Appellant about this Time treated with the Reſpondent's Brother for an Office he held in the Cuſtoms, and 


which he propoſed to reſign, in the View of the Appellant's ſucceeding him.— The Reſignation of this Office was agreed to 
be made in ſideration of this Marr 


| ade in ( Marriage, and Applications were accordingly made for obtaining the Office for the Appellant, 
© which he fopnafter procured; but al he thought not by Means of the Reſpondent's Brother.— After this Period it was remark- 
able the diſcontinued his Viſits to the Reſpondent, and after ſome Time he made no Scruple to diſown his Marriage. 


The Reſpondent thus deſerted by one engaged by the moſt ſacred Ties, who had for above two Years treated her with the 

greateſt Affection and Tenderneſs, and acknowledged her as his lawful Wife, both in public and private, for ſome Time flattered 
| herſelf, that the Principles of Honour would prevail over every intereſted Motive, and reſcue the Reſpondent from the Diſtreſs 

ſhe muſt ſuffer by a Breach of his Engagements. | 
The Reſpondent's Friends and Relations having in vain endeavoured to obtain that Juſtice and Satisfaction they defired, the 
Reſpondent was at length obliged to commence a Suit before the Commiſſary or Eccleſiaſtical Court of Edinburgh for eftabliſh- 
ing her Marriage. | 

The preſent Ac- be 2 or Declaration, according to the Forms of the Court, ſets forth, That after a previous Courtſhip between the 

tion. Appellant and Reſpondent, they were privately married in the Houſe of Ardwall upon the 8th of March 1750; and the Summonds 
after mentioning the Circumſtances of their Cohabitation, and the Appellant's repeated Acknowledgements of their being mar- 
ried Perſons, CONCLUDEs, That it ought to be found and declared, that the Appellant and Reſpondent were actually married 
together; AT LEAST, that they ought to be deemed holden and declared married Perſons in reſpe& of the Appellant's repeated 
Acknowledgements, their Cohabitation together, and their being commonly holden and reputed to be married Perſons, and that 
the Appellant ſhould be decreed to adhere to her as his lawful Wife. 

1. Aug. 1753 The Appellant gave in his Defences, denying every Fact and Circumſtance relative to the Cohabitation and his acknowledg- 
2 ing the Reſpondent as his Wife, and after ſome immaterial Proceedings, the Commiſſaries of this Date, „Before Anſwer al- 
ries allowing a ** lowed the Purſuer (Reſpondent) to prove her Libel, (Declaration) and all Facts and Circumſtances relative thereto, and al- 
Proof, « lowed the Defender to prove what is ſet forth in his Defences; and to both Parties a conjun& Proof anent the Premiſes, and 

« granted Commiſſions for taking the Proofs in Galloway and the Ie of Man.” 

Proofs were accordingly taken by the Parties relative to the three following Articles. 

1. The Relation between the Parties; their Ages, and the Character of the Reſpondent and her Mother. | 

2. The Appellant's Conduct and Behaviour previous to, and for ſome Time after his Marriage; his Reaſons for concealing 
the ſame ; his accompanying the Reſpondent to the fe of Man, and there not enly cobabiting with her as bis Wife, but ac- 
knowledging the Child, upon occaſion of its Baptiſm, as his lawful Son. 

3. The general Report and Belief of the Marriage, after the Return of the Parties from the 1/ of Mon; the Appellant's vi- 
ſiting and being admitted at the Reſpondent's Mother's Houſe as her Huſband ; his receiving the Congratulations of his Friends 
on his Marriage; his treating with the Reſpondent's Brother for a Reſignation of his Office in Conſideration thereof, and on no 
Occaſion diſowning the Marriage for above a Year after, or contradicting the common Belief and Report of his Friends and Ac- 
quaintance of his being married to the Reſpondent. 


1. With reſpect to the Relation between the Parties, their Ages, and the Characters of the Reſpondent and her Mother. 


It is proved by ſeveral Witneſſes and admitted, That the Appellant and Reſpondent are ſecond Couſins ; and that the Appel- 


lant was thirty-ſix Vears of Age, and the Reſpondent nearly of the ſame Age when the Proof was taken. 


: 14 Proof, As to the Reſpondent's Character, John Mac-Culloch of Barhelm depoſes, That the Reſpondent has the Character of being an 
—_— Let. E.“ innocent, modeſt, and virtuous Woman.” | 


John Mac-Cull:ch, the Appellant's Brother, depoſes,.— That he has been acquainted with her theſe twenty-four Years paſt, .and 
| Page bo. Let. O. c never beard or knew any Thing prejudicial to her Charadter.” | 


Peter Agnew of Dalreagle depoſes, That he has had a general Acquaintance with the Reſpondent from ber early Youth, at leaſt 


Page 47. Let. O. (c for twenty Years backwards, and ſo far as ever the Deponent knew of her Character, it was eatreamly good, and never beard the 
« fmaile/t Thing ta her Diſadvantage.” 


And 


An. 


Page 80, 28, 7, And fix other concurring Witneſſes, all depoſe to the ſame Purpoſe. _ , 6 Sa 
_ 64, ar the Reſpondent's Mother's Character, Alexander Macklachlane depoſes, ” That he has been long acquainted with the 
*5* 37:20:46 Reſpondent's Mother even ſince he was a Child, and from her Character he believes in his Heart ſhe would not have permitted 
«© the Parties to cohabit together in her Houſe unleſs ſhe had believed they were married.” | _ 
Page 36. Let, F. Fohn-Mac-Culloch ot Barbam depoſes, "I hat fo far as he can judge he imagines the Reſpondent's Mother would not have 


permitted the Appellant and her Daughter to have cohabited together in her Family unleſs ſhe had believed they were married 


= 


« Perſons.” | | | ; 0 | 
Page 53, Let. O. —— Gordon of Balmeg depoſes, "That he knows the Reſpondent's Mather to be a Woman of a good Character, and that he 
e has been acquainted with her of a long Time, and dies not think or believe, that ſhe would bave indulged her Daughter in any vi- 
&« tous Conduct.“ . 
IVilliam Gordon of Greenlaw depoſes, That from the Acquaintance he has of the Reſpondent's Mather, he believes that i 
Ta" IE &« had not been convinced that the Appellant and * ＋ 9 married together, ſhe had not given them the Countenance he / "a 
formed ſhe gave them in her own Family, after their Return from the-/fle of Man, when the Deponent has been 'informed the 
«© Appellant made frequent Viſits and ſlept with the Reſpondent.” | Ar HI 2h IEA 
Page 66. Let, a, Mrs. Boyd Wife of Mr. Boyd, Miniſter at J/igtoun, depoſes, That from the Character the Purſuet's Mother. has al 
4 borne, ſhe is convinced, at leaft believes ſhe would not have allowed the Appellant and Reſpondent to have cohabited together in her 
&« Heufe, unleſs ſhe had belizved them to be married Perſons.” - * 580 BY © 2 
2. With reipect to the Appellant's Conduct and Behaviour previous to, and for ſome Time after his Marriage; the Reaſons 
for concealing the ſame; his accompanying the Reſpondent to the Ie of Man, and there not only cobabiting with her as his 
Wife, but acknowledging her publickly as ſuch. 


Page 86. Let. O. Sarah Thompſon, Servant in the Houſe of Ardwall, depoſes, That ſhe heard it talked in the Family of Ardwall, That the 
% Purſuer had a Veneration for the Defender.” wank. | 

Page 86. Let. G. Mary Tagart, another Servant in the Family, depoſes, That ſhe knows, That the Family imagined the Purſuer had a more 

than ordinary Reſpect for the Defender.“ Fab | 

Page go. Let. D. And three other Witneſſes depoſe, ** That there was a Courtſhip between the Appellant and Reſpondent, while they reſided at 

p. 83. Let. F. 6 Ardwall in the Year 1749 and 1750.“ | | 

b. 91. Let. O. 77 tthew Dore depoſes, That in a private Converſation between the Appellant and him, The ant told him, That the 

2 © Reſpondent being ſo near her Time, he did not chooſe to trouble any of her Friends with ber till ſuch Time as he had a Houſe 
&« of his own built to take ber to.” ; | ) of 7 

Page 15, Let, C. Mr. John Watſon depoſes, That Mr. Tedford having taken the Appellant to taſk by telling him, it was reported that the 
% Appellant was not married to the Reſpondent ; the Appellant anſwered, THAT IT was FALSE, and that his Reaſon for bringing 

c the wy er to the Iſle of Man was, 2 he had no Houſe, and he intended to build a Houſe to take her to. | 
Page 45. Let. K. Hary Mac- Culloch depoſes, That he aſked the Reaſon at the Appellant why he concealed his being married with the Reſpondent ; 
| Page 46. Let, B.“ that the Appellant told him he had gord 75 rr of his tun; and on another Occaſion the Appellant told the Deponent, That he pro- 


| & poſed to take a Houſe for the Reſpondent at Kirkcubright, but that ſhe declined it, ſaying, ſhe would live cheaper with her Mother 
« for ſome Time, till he ſhould get a Houſe of his cron upon his own Ground.” 


1 te C. William Gordon depoſes, „ That he heard the Appellant's Friends, and particularly his elder Brother John Mac-Cullech of 
rie orchouſe and his Lady, were diſſatisfied with the Report of the Appellant's being married to the Reſpondent, and on that 
« Account he concealed from the Family of Torehouſe the Viſits he made the Reſpondent in her Mother's Houſe, and depoſes, 
«© That he alſo heard, that their going to the Ile of Man, and being ſo long of owning the Marriage was to put off Time tall the 
& Appellant got a proper Seitlement made at Auchinguill for their commadious living there in a married State,” r 
James Gordon depoſes, That it was rumoured the Appellant concealed the Marriage on Account, as was reported, he gave out 
Vote 59. Let. B. cc of diſobliging his Friends.” | | | e 
Mrs. Dore Wiſe of Matthew Dore, Tnnkeeper in Peelton in the Ie of Man, depoſes, That the 8 and Reſpondent 
- © came to their Houſe in Harveſt 17 50, that next Day they ſet out to Weg, together, and about a Week thereafter the Ap- 
pe llant returned alone, and told the Deponent that he wanted a private Converſation with her and her Huſband ; that after 
Dinner, and the Company being retired, the Appellant told the Deponent, That his Friend in Douglaſs, with whom be in- 
< tended HIs Wire ſhould flay, was dead, and that His Wire being fond of her Company, he would take a Room for him- 
« ſelf and her from the Deponent, and board with her; accordingly they made an Agreement thereanent, but told him ſhe 
could not ſpare the Room for ſome Days; which he agreed to, and fixed upon a Day for their coming both together, but 
<< that for a Day or two after the Day fixed they did not come; and being interrogated whether or not the Appellant at mak- 
c ing the above Agreement called the Reſpondent Mrs. Mac-Cullech or his Wife, depoſes, That the preciſe Words were wv 
« wiFE, and that ſhe the Deponent would not have taken them into her Houſe to fleep together, unleſs ſhe had underſtood 
<« them to be married that upon their coming from Douglaſs they eat and ſlept together as Man and Wife, and behaved as ſuch 
to one another in every reſpect, appearing to be as afſeftionate an Husband as ever fhe had ſeen; and that David Mac-Culloch, 
c Brother to the Appellant, oftner than once, ſaw the Purſuer and Defender in Bed together, the ſaid David having then lodged ſome 
« Days in the Deponent's Houſe :—That a ſhort Time before Chriſtmas the Appellant ſet out for Scotland, and returned in a ſhort 
« Time before the Reſpondent was delivered, which happened the latter End of January or beginning of February.—That the 
4e 3 was delivered of a male Child, which was baptized in the Church of Peelton by Parſon Wilks, and was called Moore 
« Mac-Culloch, at the Deſire of the Appellant himſelf, who gave for his Reaſon, that he had promiſed to his Brother Torehcuſe his 
« firſt Wife, whoſe Sirname was Moore, that his firſt Child TER BEING MARRIED, whether male or female, ſhould be called 
„ after her; That John Watſon, Merchant in Ramſay, and William Tedferd in Peeltm, now deceaſed, acted as Godfathers, 
& and the Deponent as Godmother at the Baptiſm ; that the Appellant was not preſent, nor is it cuſtomary, but that he was 
« in Town, gave an Entertainment after the Baptiſm, and was himſelf preſent thereat ;—That Mr. Tedford aforeſaid, by the 
« Appellant's Orders, got a Nurſe for the Child, with whom the Defender agreed ;— That the Appellant behaved in a moſt 
« affedionate Manner towards the Reſpondent and the Child; — That after the Reſpondent was got well and churched, the 
« Appellant ſet out for Scotland by the Way of Douglaſs, where he bought ſome Goods, which in their Paſſage from Douglaſs 
ce to Ramſay being ſeized, he the Appellant returned to the Deponent's Houſe, and in a Day or two thereafter was arreſted at 
the Inflance-of Meſſeurs Roſs and Black, Merchants in Doug/aſs, by Captain Fobn Murray in Peelton:— That when Captain 
« Murray arreſted the Appellant as aforeſaid, the Appellant and Reſpondent were going to Bed, and that the Reſpondent fell 
«ca crying, and the Deponent heard the Appellant aſe of Captain Murray to allow him to go to Bed that Night with HIs WIR who 
<6 was lately delivered, and ubs might be the worſe in caſe he was carried F; but which the Captain refuſed, as it exceeded his 
* Powers, and the Reſpondent continued weeping all that Night ;— That the Appellant ſoon found Bail, and was ſoon ſet at 
„Liberty; and that they cqhabited tegether as Man and Wife from that Period till their leaving the Ifland ;—That ſeverals in the 
« Place, fame of Nite and Faſhion, during their ſtay with the Deponent, viſited them, being made acquainted with them by the 
„ Deponent and others; — That ſome Time in March the Appellant and Reſpondent left the Deponent's Houſe, and ſet out 
for Scotland together, the Reſpondent having /taid altogether in the Deponent's Houſe about fix Months, and the Appellant hav- 
c ing come and gone during that Period, and at no Time having been long abſent ;— That they left the Child behind them, deſir- 
ing the Deponent and Mr, Watſon to take care of the Child, and to viſit him frequently ;— That ſhe believes the ' Appellant 
ce pave the Nurſe ſome Money, and left ſome with her Huſband to be given her, and that the Child died in the Month of June; 
Hat the Appellant told the Deponent, that he had neglected to give timecus Warning to his Tenants to remove, and that to raiſe a 
00 Proc againſt them would coft him thirty Pounds, —wherefore he did not care to be obliged to the Reſpondent's Mother, or any of his 
&« own Friends to maintain is WIFE, as (he was tender and unhealthy, but rather choſe to bring her to the Iſland and pay for 
« her, as it was a fine Air.“ ; | 4 
ven 


Page 6, &c. 


* — 


R“ 
Mathew Dore, Seven other Witneſſes all give a poſitive and diſtin Evidence as to the 
2 - 1 Me. be Appellant has admitted the Truth of the Whole. | 


ray, d 80. 3. Wich reſpect to the general Belief and Reputation of the Parties being married after their Return from the ///e of Man; 


Mrs. Keen the the Appellant's viſiting and being received at the Reſpondent's Mother's Houſe as her Huſbaiid 4 his receiving the Congratul-tions 


— 14 . of his Friends on his Marriage; his gon with the Reſpondent's Brother for a Reſignation of his Office, and on no Occaſions 
— wen, dilavowing the Marriage for upwards of a Year thereafter. 1 

Mr, Wilks the Mes. Beyd depoſes, That David Mac-Cullech, the Appellant's Brother, and the Deponent being in Company together, le 
CEE: R laid a Wager with the Deponent, that the Appellant and Reſpondent were not married, depoſes, That the ſaid David Mic- 
kane, p. 30. * Culloch having gone to the Iſland of Man, while the Appellant and the Reſpondent were there, and hig returned th efrem he 
Elizabeth Ccr- ** told the Deponent that he had loft bis Wager, Fox HE BELIEVED THE PURSUER AND DEFENDER WERE MARRIED.” 


— 8 n IWilliam Gordon of Greenlaw likewiſe depoſes as to this Particular. 


page 62. Let. B. Mrs. Minigen depoſes, That ſome Time after the Purſuer and Defender returned from the Ile of Man, the Deponent hav- 

Page 35. Let. E. CC ing heard a common Report in the Ceuntry of their being married tcgether, the Deponent asd him bow his Wiſe was, and ſaid i.e 
* was glad her Acquaintance was coming fo near her, and that ſbe intended io be in their Houſe, an4that Mr. Mac-Culloch made her 
*© a Bow and ſmiled; but cannot be poſitive that he made her welcome in Words, but took the Bow and Smile to mean ſo much; 
© and depoſes, That upon the common Report and Mr. Mac Cullech's not refuſing it, ſhe was partly convinced that there was 
© a Marriage between them.“ | | 

Page 35. Let. H. Alexander Maclachlan, Merchant, depoſes, “ That after they came from the /e of Man he then reſided at Clairy, where the 
% Appellant's Mother alſo reſided ; that he did ſee the Appellant, more than once go to the Reſpondent's Mother's Houſe, where 
«© the Reſpondent then reſided ; and at one of theſe Times Mr. Ander ſon, Mipiſter of the Pariſh, ſaid to the Deponent, that he 


vas glad to ſee the Purſuer and Defencer together; and further depoſes, That he heard a comm:n Report of the Parties having 
« been married together at that Time.” 


Page 38. Let. O. Mr. Rebert Naſmjth depoſes, That about the Time the Appellant came to ſettle in Kirtulrig't, he was occaſionally with 
*© him in a Tavern about ſome Buſineſs, ** That at that Time there was a Rumour of the Appellant's being married to the Re- 
«© ſpondent ; That the Deponent remembers he asted the Appel ant for Mrs. M.c-Culloch, meaning the Reſpondent, and drank hey 
& Health, and the Appellant anſwered by thanking the Dep:nint, ſhe was pretty well, —T hat about that Time the Reſpondent's Bro- 
& ther told the Depenent, that he and the Appellant were in Terms of Agre:mmt with reſpect to the A, pellant's ſucceeding him in his 
« Commiſſim in the Cuſtoms at the Port of Kirkubright, on Acccunt of the Reſpondent I is Sijler.” 
| Page 82. Let, G, Alexander M* Adam, one of the Witneſſes called by the Appellant, depoſes, “ That after the Reſpondent! lift Ardwall's Fu- 
*< mily, and went to the Iſle of Man, there was a common Report, both in the Fumily of Ardwall and in the Country about, T hat 
* the Purſuer and Defender were married—Thet, after their Return from the Ile of Man, be beard by common Fame, that the Ap- 
<< pellant and the Reſponien''s Brother were in Treaty about the Appellant's ſucceeding the Reſpondent's Brethir in his C:mmiffton in the 
& Cuſtems, and that this Treaty was greunded upon the Suppoſition of that Marriage.” 
Other five Witneſſes depoſe as to the common Report and Belief of the Marriage. 
Fas cn, Ss. Grizel and Fean Mac-Culloch concur and depoſe, That the Appellant viſited the Reſpondent for more than. a Year after ker 
85 Return from the Iſland, and that the Nights the Appellant ſtayed he ſlept with the Re pondent. 
Page 43. Let, F. Henry Mac- Cullich, the Reſpondent's Brother, d: poſes, © That ſometime after the Appellant and the Reſpondent came from 
p the Je of Man, the Deponent having given out that he intended to reſign the Office of Tide-Surveyor, the Appellant 
torote @ Letter ta the Depment, which bears ts have been at the Defire of the R:ſponden!, d:firing the Deponent to forbear treating 
with others till the Appellant paul ſee bim That the Deponent underflooad this Requeſt to be on Account of the private Marriage 
with h, Ster Depoſes, That after receiving t'is Letter, the Deponent and Appellant met at Kirkubright, when THE APPEL- 
LANT PROPOSED TO THE DEPONENT, "THAT HE SHOULD GIVE HIM THE ABOVE PosT oR PLACE In LiEv or AxY 
PoRTION THE RESPONDENT HAD A CLAIM TO, or Wordi to that Purpoſe—T hat, at another /Aecting, he ſpaced the App.1- 
« yellant a Letter he had wrote im the above Subject to Mr. Stewart of Caſtle: Stewart, deſiring that the Appellant ſhould be prefer- 
<< red to ſucceed the Deponent upon his reſigning ; and for his Reaſon gave, That the Appellant was married ta the Reſpondent his 
1 Siſter — That he reſigned the above Poſt about a Year after the above Communing, and ſometime thereafter, the Deponent, 
<« having met the Appellant, aſked him if he was ſatisfied to take the Poſt, That the Appellant told him he would not take the 
„ Gift of it: Depoſes, That about this Time the Reſpondent acquainted him, That the Appellant was beginning to relinquiſh 
© the Marriage: And depoſes, That he has been told, That the Appellant procured the Poſt by Lord Gallaway's Intereſt,” . 
Page :8. Let. o. James Ger den of Balmeg depoſes, “ That in a Converfation with Mr. Mac- Culloch of Tore-Houſe, the Appellant's Brother 
5 „(after the Report of the Appellant and Reſpondent's Marriage) concerning the Reſpondent's Brother's diſpoſing or ſelling the 
&« Poſt he enjoyed in the Cuſtoms, The Deponent heard the Appellant's Brother ſay, that Henry Mac-Culloch the Reſpondent's Bro- 
« thy might give it to his Brother. in- Lau, whom the Deponent underſtood to be the Appellant.” 
The Appellant has not brought any contrary Evidence to diſprove or invalidate any Particular of the Proof before ſtated. . 
The whole Evidence having been reported to the Court,' the Commiſſaries directed Informations to be given in for both Par- 
ties with reſpect to the Import of the Evidence, and the Merits of the Queſtion. 
The Reon. The Reſpondent, in her Information, inſiſted, "Tbat by the Law and Uſage of Scotland, as eſtabliſhed by the greateſt Au- 
3ent's Plea, thorities, and by the uniform Determinations of the Courts, The Marriage-Contrad conſiſts in THE CoxsE NT of PARTIES, 
Lord Stairs In- ae thereby they accept each other as Huzband and Wife, whether by Words expreſiy; OR TACITLY BY MARITAL COHABITA- 
t1tUtON*s P. 25. TION3 OR BY ACKNOWLEDGMENT: And ib THE PUBLIC-SOLEMNITY is intreduced as a Matter of Order, yet 1T 1s 
& NOT ESSENTIAL To MARRIAGE, and there only ariſes from thence the Diſtinqtion of PUBLICK AND CLanDeEsSTINEG MaR- 
Erfkine*s Inſti- ** RIAGES.” That, upon theſe Principles, it had been ſolemnly adjudged, ** That one's Acknowledgment of the Marriage to 
tutions, P. 62. the Midwife, whom he called to his Wife, and to the Miniſter who baptized his Child, was ſufficient preſumptive Evidence 
og 9 without the Aid either of Cohabitation or of being beld and reputed married Perſons; and in another Caſe, the Acknowledg- 
——_ hb. of ment of a Lady, tho' made in Halland, where ſhe had retired to be delivered of a Child, That {he was married, and that her 
Counteſs of Child was legitimate, was found ſufficient to eſtabliſh a Marriage---That, in the preſent Caſe, it appeared from the moſt un- 
$:14thmore-  goubted Evidence, that the firſt ſolemn Engagements, and the Correſpondence between the Parties in the Family of Ardwall, 
was the Effect of a ſincere Love and mutual Affection contracted after a long and intimate Acquaintance— That Mrs. Mac- 
Culloch, the Appellant's own Siſter, from the Character, equal Birth and Condition of the Reſpondent, and an Opinion of her 
own Brother's Honour, was perſuaded that their frequent Interviews and Correſpondence proceeded from matrimonial Engage- 
ments between Parties who were ſuitable Matches and near Relations to each other, otherwiſe ſhe would not have permirted this 
Intercourſe to go on—That it appeared, the ordinary Reaſons for concealing Marriages, from an Apprehenſion of diſobliging 
Friends, or the Parties being unprovided with a proper Settlement, occurred in this Cale ; and that theſe were not the artful Iu- 
ventions of the Lady, «x p fatto, to excuſe, her Conduct; but were avowed and declared by the Appellant himſelf as the Rea- 
ſons of this Secrecy, at Limes when he had no Inclination to deny the Marriage - That the Parties retiring 10 a neighbouring, 
Country, connected with the County of Galloway by daily Intercourſe, and there cohabiting in the Character of Hufbind and 
Wife, without the leaſt Reſerve or Concealment from their own Countrymen and Friends, who had Occaſion to fee them, and 
to hear of their Manner of living ; the. Appellant there acknowledging the Reſpondent as his Wife, not to Strangers only but 
to his own neareſt Friends; bis expreſſing the moſt ſerious Affection and Concern at the Birth of a Child; his having the Child 
baptized as his lawful Son, and continuing to cohabit with the Reſpondent for many Months after the Birth in the moſt public 
Mannet, afforded moſt clear and evident Demonſtration of a previous Marriage, and the Appellant could not now be permitted 
to ſay he trifled or diſſembled in making ſuch deliberate and ſolemn Declarations of 'T ruth, no more than if he bad made Oath 
before a Magiſtrate in the e of Man, that he had been married in Scotland— That there was no Ground in Law or Reaſon 
to maintain, that theſe Acknowledgments of a Marriage were of no Effect, becauſe made in a Cyuntry where the Law of $co-- 
land does not take Place—That it is a Principle eſtabliſhed by the Law of Nations, That Perſons who are only occaſiona ly, 
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and without any Intention of fixing a Reſidence, in a foreign Country, are till ſubject to the Laws of their native Country, 
and all Conttacis entered into by fuch Parties, according to the Law and Uſage of their own Country, will be effectual when 
brought in queſtion before the Courts of Law there That the Appellant's onduct and Behaviour: after his Return from the 
Wir of Man, taken with the Chain of Circumſtances and Arguments reply Favor, put this Matter beyond any Doubt—Tbhat 
| for a conſiderable Time after his Return to Scotland, tho the Report and Belief, of bis Marriage was frequent in the Country, 
he has not been able to prove, that, in one Inftance, he comtradicted this general Belief and Report; on the contrary, it is 
proved, he frequently reſorted to and cohabited with his Wife in her Mother's Houſe, where, according to the Belief- of many 
- concurring Witneſſes, he would not have been received on the Foot of a diſhonourable Commerce; when challenged by his 
Friends, who were diſpleaſed with the Marriage, he does not diſown it f when complimented and treated by the Reſpondent's 
- Friends and Well-Wiſbers upon the Foot of an acknowledged and notorious, Marriage, he leaves them no Room to doubt of it; 
and after all this he enters into a Treaty with the Reſpondent's own Brother, with reſpect to an Office in the Cuſtoms, which 
he agreed to receive as an Equivalent for any Claim he bad for the Proviſion to which the Reſpondent was intituled—That 
there fote, upon the whole, the Evidence of this private Marriage was more full and compleat than in any Caſe of the ſame 
Nature where a Queſtion had occurred. r n | 
Phe Appellant's - The Appellant reſted his Defence of there being no Proof of an actual Marri 1 5 1750, . as ſet forth in the Reſpon- 
Anſwer. dent's Libel or Declaration, and inſiſted, That the Parties had no Imagination of a Marriage before they retired to the 1/le of 
From the Arpel- Aanz That by the Reſpondent's Importunity, and his natural Tenderneſs for her, he was prevailed on to alter his Manner, 
== CY? % and put on the Diſguiſe of a Huſband for a ſhort Time That he ſoon diſcovered it was impoſſible to expect Accommodation 
<« or Civility, while he and the Reſpondent remained upon the We two travelling Friends, as he had no Buſineſs to ac- 
„count for his own coming into the Ifland, fat leſs attended by a female Companion, apparently with Child That he was re- 
<6 ſolved to leave her in that Place, and return to Scotland for ſome time ; and he was very willing, for her Sake, that they ſhould 
< paſs for Man and Wife, without which ſhe could neither expect to be well treated during bis Abſence, nor well attended 
during her in-lying ; That this led him to cohabit with her, and from ſuch Behaviour it was natural for the Landlord and his Wife * 
„ and the People of the Place, to believe that they were truly Man and A 3 That from the ſame Motive he attended the Birth and 
« Baptiſm of the Child, SEEMINGLY As A HUSBAND AND LAWFUL FATHER— He ſent for and paid the Midwife, beſpoke the 
« Godfathers and Godmother, without diſcovering that the Child was illegitimate, whereby the Child's Name was entered in the 
% Regiſter of the Pariſh, without being called a Baftard—And that from the whole of this Behaviour, it was no Wonder that 
the People of that Place concluded that they were married Perſons, and ſpoke of them as ſuch; And when he had brought 
« himſelf once under this Diſguiſe, it was imp'ſſible for him to contradiet the Opinion they had taken up, or the Appellations they were 
«© pleaſed to give themof Man and Wife ; and their Manner of Speech, in calling the Re t Mrs. Mac-Cullich and his Wife, 
* might naturally lead him upon Occaſions to ſpeak of her in the ſame Stile — That therefore, as there was no Pretence of a Mar- 
« riage when the Appellant and Reſpondent retired to the Iſle 2 Man, and after their Return as there was no Cobabitation 
Aprellant' In- ** between them as Huſband and Wife, there was no ſufficient Evidence to eſtabliſh a Marriage in this Caſe That their Co- 
| formation, p. 22.46 habitation and Behaviour as Huſband and Wife, while in the J%e of Man, could not be taken into Conſideration in the pre- 
* ſent Queſtion, as it was meant and intended by bath Parties for no other Purpoſe but as a Cover; and that, at any Rate, 
<« ſuch Cohabitation in a foreign Country could not eſtabliſh a Marriage contrary to the Laws of that Country.” 
13. Ave. 1788. Upon adviſing the Cauſe, the Commiſſaries, of this Date, pronounced the followiag Interlocutor; The iſſaries hav- 
Interlecutor of e ing conſidered the Libel, Defences, Anſwers, Replies and Duplies, Proof adduced for both Parties, together with the State 
the Commiſia- 4 of the Proceſs and whole Proceedings in the Cauſe, they find the Facts, Circumſtances and Qualifications proven, not rele- 
- « yant to infer Marriage, and therefore afloi'zie the Defender, (7. e. abſolve the Appellant) and decern.” ; 
The Reſpondetit The Reſpondent preſented a Bill of Advocation to the Lords of Seſſion, complaining of the Interlocutor of the Commiſſarics 
applies to the above recited, and praying their Lordſhips to remove the Cauſe from the Commiſſaties to the Court of Seſſion, and to remit 
Lords of — the ſame with Inſtructions to alter their Interlocutor, and to declare the Marriage, 
S8 - Anſwers were put in for the Appellant to this Bill of Advocation, to which Replies having been made for the Reſpondent, 
Interlocutor. and Duplies on Bebalf of the Appellant, the Lord Ordinary reported the Queſtion to all the Lords, and, upon their Opinion, he, 


Ry — 22 of this Date, pronounced the following Intetlocutor; “ After adviſing with the Lords refuſes the Bill, but remits the Cauſe to 


pealed from. ** the Commiſlaries with this Inſtruction, That they find the Marriage proven.” | 
The Appellant has appealed to your Lordſhips from the aforeſaid Interlocutor of the Lord Ordinary of the 27th of February 


17 593 but the Reſpondent humbly hopes the ſame will be affirmed, and the Appeal difmitled with Coſts for the following among 
other, _— | | pad ones: 


NR E AS MO N: 


I. By the Law and Uſage of Scotland Marriage is compleated by the Conſent of two Perſons agreeing to accept each other 
2s Huſband and Wife This Conſent muit appear, either by a Contract and Agreement in Words; by Cohabitation 
as Huſband and Wife, and being reputed fuch; or by the Acknowledgment of the Parties, expreſſed in Pre- 
ſence of Witneſſes; or implied — Facts and 'Circumftances—A Marriage thus conſtituted cannot be diſſolved, 
tho! the Parties ſhould concur in making the moſt ſolemn Declarations contrary to their former Acknowledgments— 
The Celebration of Marriage, according to the Forms of the Church, adds no Validity to the Contract, being in- 
troduced meerly as a Matter of Order and Decency—When theſe Forms are complied with, the Marriage is called 
public; when they are omitted, the Marriage is ſaid to be private or clandeſtine, and the Parties are only ſubjeR to 
the Penalties impoſed on clandeſtine Marriages, but the Marriage is valid. 
II. In the preſent Caſe, the Marriage between the Appellant and Reſpondent is eſtabliſhed both by Cohabitation as Huſ- 
. band and Wife, and by the Acknowledgment of the Parties, either of which taken ſeparately would have been ſuf- 
ficient—The Equality and Propriety of the Marriage, and the Cohabitation and Acknowledgment of the Parties, 
are proved by the moſt convincing Evidence; it being remarkable, That the Appellant has been unable to diſprove 
or invalidate any Fact or Article of the Reſpondent's Proof by the many Witneſſes he examined, and the utmoſt 
Art he has uſed—The Reſpondent's unblemiſhed Character is proved by nine concurring Witnefſes—lt is proved, 
and acknowledged, that the Parties were nearly related, were acquainted from their earlieſt Infancy, and were 
both paſt thirty Years of Age when this Marriage was contraQed—lIt appears from the Teſtimony of five concur- 
ring Witneſſes, That the Appellant made his Addreſſes to the Reſpondent whilſt they reſided in the Family of Ard- 
wall in 1749 and 1750, and that at this Time the Courtſhip was carried on between them—It is proved by five 
Witneſſes, That the Reaſon given by the Appellant for concealing the Marriage was, becauſe he had no Houſe on 
his Eſtate, and intended to build a Houſe for the Reception of the Reſpondent and bis Family; and three of theſe 
Witneſſes give a diſtin& Teſtimony, That the Appellant himſelf expreſſed the Reaſons in theſe Terms The Co- 
habitation of the Parties as Huſband and Wife for fix Months in 9 Ile of Man, and the Appellant's ſolemn Ac- 
knowledgments of the Reſpondent as his Wife on all Oecaſions, is proved by eight concurring Witneſſes, and the 
Appellant owns every Fact alledged as to this Article in his Information given in to the Court, tho' he endeavours 
to palliate his Conduct by a very ſtrange and unnatural Conſtruction—It appears by the Teſtimony of two concur- 
ring Witneſſes, That the Appellant's own Brother David believed and acknowledged the Appellant's Marriage 
after his Return from the J/%e of Man—And three other Witneſſes give Evidence of the Appellant's awn Confeſ- 
ſion of the Marriage—lt is proved by five concurring Witneſſes, I "Ay Reſpondent's Mother, upon the Belief 
and Perſuaſion of her Daughter's riage, admitted and received, Appellant into her Bus the. Belton. 
f | —_— s 1 4 * N 1 24 . ent's 


2 | 


Is. 


dent's Huſband long after his Return from the J/le of Man—lIt is proved by two Witneſſes, That the Appellant en- 
tered into a Treaty with the Reſpondent's Brother, with. Reſpect to an Office in the Cuſtoms, to be given him in 
Conſideration of this Marriage: And, finally, it is proved by the Evidence of eleven Witneſſes, That che Ap- 

pellant and Reſpondent were believed and reported to be married Perſons for above a Y ear aſter their Return from 
the 1/le of Man; and it does not appear, that the Appellant, on any Occaſion, contradited this univerſal and 
public Report, till a long Time after, when he totally withdrew himſelf from the Reſpondent's Company, and diſ- 
owned his Marriage. 

O5j. 1. The Facts and Circumſtances, previous to the Parties retiring to the Ie of Man, and what paſſed after their Return 
from thence, can alone be taken into Conſideration in the preſent Queſtion —Theſe are inſufficient to conſtitute a 
Marriage, as there was no public and open Cohabitation in the Charater of Huſband and Wife, or any ferious or 
direct Acknowledgment of the Appellant during theſe Periods--- Their Cohabitation in the Ie, Man, and the Ap- 

pellant's there acknowledging the Reſpondent as his Wife, can have no Effect, becauſe theſe were manifeſtly intended 
as a temporary Cover and Diſguiſe, and could not conſtitute a Marriage according to the Laws of that Iſland. 

Anſ. 1. The Proof, in this Caſe, includes a Period of two Years and upwards---The whole Chain of Facts and Circumſtances 
occuring in that Period, is to be taken as one Act; as the ſame Cauſe gave Riſe to the whole, the fame Parties were 
concerned, and only one Point is to be eſtabliſhed from the whole taken together---T he Conduct and Behaviour of 
the Parties in the Ile of Man was a Conſequence of what happened before their retiring to that Place---The Avowal 
of a Marriage there was conſiſtent with a Plan of Secrecy, as there was no apparent Hazard of a Diſcovery for ſome 
Time; but moſt certainly the Appellant, who was ignorant of the Laws of that Iſland, with Reſpect to Marriage, 
was then honeſt and fincere in his Declarations and Acknowledgments ; and from theſe there ariſes a clear and de- 


monſtrative Evidence of his previous Engagements with the Reſpondent, whom he then treated as his lawſul Wife, 
and whom he did not forſake for upwards of a Year afterwards, 


Anſ. 2. The caſual and temporary Abode of the Appellant for fix Months in the Ie of Man cannot vacate the Deeds done, or 
the Engagements entered into, during that Period--- The Parties having their fixed Reſidence in Scotland, where their 
Fortunes and Connections lay, were ftill ſubject to the Laws of that Part of the Kingdom—It is not controverted, that 
ſuch Cohabitation and Acknowledgments of Marriage, as paſſed between the Parties in the Ii of Mar, would have 
been ſufficient to conſtitute a Marriage, if they had then reſided in Scot/and---T his Cohabitation, and theſe Acknow- 
ledgments, did not ariſe from a neceſſary Compliance with the Laws or Cuſtoms of that Iſland, but were free and vo- 
luntary ; and as they paſſed between the Subjects of Scotland, and are to be judged of according to the Laws of that 


Part of the Kingdom, it is in vain for the Appellant to take Shelter under the Laws of the Hand of Man, thereby to 
releaſe himſelf from his moſt ſerious and deliberate Engagements. 


Anſ. 3. The Appellant has not proved, that, by the Laws of the Je of Man, ſuch Cohabitation and Acknowledgment would 
not conſtitute a Marriage. 

Obj. 2. The Reſpondent, in her original Libel, or Declaration, ſet forth „That the Parties were privately married in the 
% Houſe of Ardwall on the 8th of March 17 50.”---As ſhe has failed in the Proof of this material Article, and now 
acknowledges no ſuch Marriage was celebrated according to the Forms of the Church, ſhe cannot be permitted to te- 
ſort to other Facts and Circumſtances, ſo as toeſtabliſh a Marriage. 

Anſ. It is the known and invariable Practice of the Commiſlary Court to alledge an actual Marriage in the Declaration or 
Lybel; but the Reſpondent never undertook a Proof of this Article; on the contrary, in her Anſwer to the Appel- 
lant's Defences, (before any Proof was allowed) it is ſaid, As ſhe was induced to enter into this Marriage (truſting 
<« to the Appellant's Honour) without any Witneſſes being preſent, ſo ſhe did not propoſe to bring any Proof of the 
« Marriage itſelf.” ---As therefore this was no eſſential Part of the Reſpondent's Declaration, the Failure of the Proof 

of this Article can have no Influence on the preſent Queſtion---She ſet forth all the material Facts and Circumſtances, 

now in Evidence, and from thence ſhe properly concluded in her Declaration, That they ought to be holden and 


4% declared married Perſons, in reſpect they had cohabited together; had treated, entertained, owned and acknow- 
<« ledged each other as ſuch, and were taken and reputed to be married Perſons.” 


III, The Appellant's principal and only Defence is an Admiſſion, That he diſhonoured a Relation of equal Birth and 
Character in Life; but he aſſerts that he cohabited with her as a Huſband, and acknowledged her to be his Wife 
merely to cover her Shame.— This Aſſertion may be ſet up as a Defence on every Occaſion, where the Celebration 
of Marriage cannot be clearlf proved But no Court can with Safety permit a Perſon to derive any Benefit from 


ſuch a Defence, n *. . — - 
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